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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20. New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a feg i 5

1000/- where the amount of service tax & interest demanded & penalty levied of R
less, Rs.5000/- where the amount of service tax & interest demanded & pena
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where f
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal. : :
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of

the Court Fee Act, 19795, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the

Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35FE
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, :

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this S'ection shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before- the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

: This is an appeal filed by the department against Order-in-original No. SD-
02/33/AC/2013-14 Dated 31.12.2013 (hereinafter referred to as ‘the impugned order’)
p_assed by the Assistant Commissioner, Division-Il, Service Tax (heréinafter referred to

as ‘the adjudicating authority’).

DL Briefly stated the facts of the case are that M/s Shree Gayatri Clearing Agency
situated at 502, Sukh sagar Complex, Near Hotel Fortune Land Mark, Usmanpura,
Ahmedabad (hereinafter referred to as ‘the respondent’) were engaged in providing
service under the category of Clearing & Forwarding Services and were holding Service
. Tax registration Certificate No. AAPFS1992NST001. -

3 On the basis of intelligence passed on by the DGCEI, Ahmedabad Zonal Unit,
Ahmedabad, which was further developed by the officers of Service Tax (Preventive),
Ahmedabad, it was revealed that the respondent was issuing two sets of invoices one
for agency charges on which the respondent were paying service tax and another
invoice for reimbursement of charges spent for providing the said service on which the
respondent did not pay service tax. Accordingly, a Show Cause Notice dated
30.08.2009 was issued to the respondent for recovery of Service Tax under the

category of Business Auxiliary Service.

4. The said SCN was confirmed vide OIO No. SD-02/010 No. 42/2011-12 dated
30.08.2011 buy the penalties under section 69 & 78 were dropped. Being aggrieved
with the above OIO, the respondent preferred an appeal before Commissioner(A). The
Commissioner (A) vide OIA No. 45/2012(STC)/ K ANPAZHAKAN/Commr(A) upheld the
0l0 No. SD-02/010 No. 42/2011-12 dated 30.08.2011. Further, being aggrieved with
the above OIA, the respondent filed an appeal alongwith stay petition before Hon'ble
CEATAT. Further, vide Hon'ble CEATAT order no. A/136_1NVZBIAHD/2012 &
S/1885/\WZB/AHD/2012 dated 30.08.2012 set aside the OIA No. 45/2012(STC)/
K ANPAZHAKAN/Commr(A) and remanded the matter back to the original adjudicating
authority to consider the issue afresh. In the denovo proceedings, the adjudicating
authority has passed the impugned order where the demand of Rs. 2,01,423/- is
dropped by following the judgment of Hon'ble Delhi High Court in the case of

Intercontinental Consultants & Technocrats Pvt. Ltd. V/s UOl.

s The department has preferred the instant appeal mainly on the following
grounds:

1) -The adjudicating authority erred in placing reliance on the judgment of the
Honorable Delhi High Court in the case of Intercontine

Technocrats Pvt. Ltd., in as much as. the said judgment hg
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by the department and SLP has been filed before the Honorable Supreme Court -

against the said judgment by the department

2) The adjudicating authority has also erred in placing reliance on the Tribunal's
decision in Order No. A/10900 to 10904/WZB/AHD/2013 dated 09.07.2013 as
the sald order has been rendered by Tribunal in respect of assessee of this
Commissionerate and this Commissionerate has not accepted the said decision
of Tribunal and Civil Appeal has been filed before the Honorable Supreme Court

against the said decision. The adjudicating authority could have very well

transferred the case to “call book” in terms of Board's instructions to transfer

those cases to “call book” where the department has filed appeal before higher

appellate forums. :

3) The Commissioner (A) has erred in not appreciating the provisions of Rule 5(1)
of the Service Tax (Determination of Value) Rules, 2006.

4) The valuation Rules framed under statutory powers vested in the Central
Government has full sanctity of law and there is no reason for comparing the
provisions contained the Valuation Rules with Section 67, in as much as, these
Rules are part and parcel of the provisions contained in Section 67. Further,
Section 67 as amended from 18.04.2006 does not speak about “value of taxable
service” but uses the expression “service tax chargeable on any taxable service

with reference to its value.”

5) The Rule 5 of the Valuation Rules, under which the reimbursable cost of

expenditure have been treated as a consideration for the purpose of charging
service tax, has all the legal sanctity as the tax liability created by Rule 5 of the
Rules is within the ambit of taxability as these rules have been framed under the

power conferred by the Section 94 of the Finance Act, 1994, passed by the

Parliament.

6. Personal hearing in the appeal was held on 11.02.2015, attended by Smt. Shilpa -

P. Dave, Advocate on behalf of the respondent. The learned advocate pleaded that the
departmental appeal is not maintainable in the judgment of Delhi High Court in the case
of Intercontinental Consultants & Technocrats Pvt. Ltd. 2013(29) STR 9(Del.) and the
impugned order had to be upheld. :

76 On going through the entire issue, the then Commissioner (Appeals) noticed that
the Tribunal had remanded the case and the adjudicating authority had passed the

impugned order on the basis of the decision passed by the Hon’ble High Court of Delhi

in the case of Intercontinental Consultants & Technocrats Pvt. Ltd. 2013(29) STR -

9(Del.), wherein the Hon'ble High Court has held the Rule 5 of the Service tax
(Determination of value) Rules, 20086 as ulfra vires to the provisions of Section 66 and

67 of the Finance Act, 1994 and held that service tax was

P able on reimbursed

expense. The department had not accepted the said deg SIC High Court of
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Delhi and an appeal had been filéd before the Hon’ble Supreme Court. Hence, the then
Commissioner (Appeals) concluded that the said appeal could not be decided at the

quasi judicial stage and accordingly, decided to transfer the said appeal in the call book

- on 10.04.2015. Further, on 04.07.2018, the case was retrieved from call book as the

departmental appeal had been disposed off vide the judgment of Hon'ble Supreme
Court No. 2018(10)G.S.T.L.401(S.C.) decided on 07.03.2018 in the case of Union of
India /s Intercontinental Consultants and Technocrats Pvt. Ltd. The relevant portion of
the aforesaid judgment is reproduced as follows:
“Undoubtedly, Rule 5 of the Rules, 2006 brings within its sweep the expenses
which are incurred while renderihg the service and are reimbursed, that is, for
which the service receiver has made the payments to the assessees. As per these
Rules, these reimbursable expenses also form part of 'gross amount charged..
Therefore, the core issue is as to whether Section 67 of the Act permits the
subordinate legislation to be enacted in the said manner, as done by Rule 5. As
noted above, prior to April 19, 2006, i.e., in the absence of any such Rule, the valuation

was to be done as per the provisions of Section 67 of the Act. - para 21

........... High Court was right in interpreting Sections 66 and 67 to say that in the
valuation of taxable service, the value of taxable service shall be the gross amount
charged by the service provider or such service' and the valuation of tax service
cannot be anything more or less than the consideration paid as quid pro qua for

rendering such a service......... para 24

This position did not change even in the amended Section 67 which was inserted
on May 01, 2006. Sub-section (4) of Section 67 empowers the rule making
authority to lay down the manner in which value of taxable service is to be
determined. However, Section 67(4) is expressly made subject to the provisions of
subsection (1). Mandate of sub-section (1) of Section 67 is manifest, viz., the
service tax is to be paid only on the services actually provided by the service

provider. - para 25
It is trite that rules cannot go beyond the statute- para 26

It is also well established principle that Rules are framed for achieving the purpose
behind the provisions of the Act, as held in ‘Taj Mahal Hotel": 'the Rules were
meant only for the purpose of carrying out the provisions of the Act and they could

not take away what was conferred by the Act or whittle down its effect’. - para 28

In the present case, the aforesaid view gets strengthened from the manner in
which the Legislature itself acted. Realising that Section 67, dealing with valuation
of taxable services, does not include reimbursable expenses for providing such
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se}vice, the Legislature amended by Finance Act, 2015 with effect from I

2015, whereby Clause (a) which deals with 'consideration' is suitably a

include reimbursable expenditure or cost incurred by the service pro

charged, in the course of providing or agreeing to provide a taxable service
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only with effect from May 14, 2015, by virtue of provisions of Section 67 itself, such
reimbursable expenditure or cost would also form part of valuation of taxable

services for charging service tax. - para 29"

As regards the period covered in the present case is from April, 2008 to March, 2009.
Accordingly, as per the verdict of Hon’ble Supreme Court, | find that the respondent is

not liable to pay service tax. Hence, | reject the appeal filed by the department.

8. In view of the above discussion in Para 7, the appeals filed by the department

are rejected.

9. mmﬁﬁﬁmwmmﬁaﬂﬂmﬁmmw

The appeal filed by the appellant stands disposed of in above terms.
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CENTRAL TAX (Appeals), .
AHMEDABAD.

Attested:

<p} ‘
Superintendent, (Appeals)
Central Tax, Ahmedabad. -

BY SPEED POST TO:
(1) M/s Shree Gayatri Clearing Agency,
502, Sukh sagar Complex,
Near Hotel Fortune Land Mark, :
Usmanpura, Anmedabad ’
(2) The Assistant Commissioner,
Division-ll, Service Tax.

Copy to:-
(1)  The Chief Commissioner, CGST, Anmedabad Zone.

() :The Commissioner, CGST, Ahmedabad-North (RRA Section).

(3)  The Asstt. Commr(System), CGST , Ahmedabad-North.

(for uploading OIA on website) S
Guard file

(5) P.A.file.

(6) Individual file.




